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Recent judicial decisions (https://nluwebsite.s3.ap-south-

1.amazonaws.com/uploads/Privacy_and_the_Indian_Supreme_Court_1.pdf) have
transformed our understanding of privacy, autonomy, and equality; significantly so
post the Supreme Court's Puttaswamy (https.//www.livelaw.in/breaking-right-privacy-
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ideas of autonomy and dignity. An important consequence of this understanding of
privacy is its impact on questions of individual privacy within the confines of a
marriage. For example, in a recent (https://www.livelaw.in/top-stories/marital-rape-
exception-regressive-violates-article-14-husband-not-ruler-of-wifes-body-mind-
karnataka-high-court-194834?infinitescroll=1)case on the subject of marital rape, the
Karnataka High Court allowed rape charges against the husband and emphasised the
importance of reinforcing the right to equality and the right to individual autonomy

and dignity of a woman within a marriage.

Also Read - A Man Who Walked The Road Less Travelled (/top-stories/life-and-legacy-of-justice-
krishna-iyer-296693)

One such provision within family law that raises concerns about individual autonomy
and privacy within marriage is the Restitution of Conjugal Rights ('RCR"). It is a legal
remedy available to spouses where one spouse deserts the other without a
'reasonable’ excuse or on certain 'unlawful' grounds. In such cases, the 'aggrieved'
party has the right to seek a decree for RCR, by which a court order may direct the
deserting party to compulsory cohabit with the 'aggrieved' party. The remedy of RCR
is provided for under Section 9 of the Hindu Marriage Act, 1955 as well as, Muslim
Personal Law, the Parsi Marriage and Divorce Act, 1936 (S. 36), the Indian Divorce Act,
1869 (S. 32-33), and the Special Marriage Act, 1954 (S. 22). Generally, if a person fails
to comply with a RCR decree a court can attach their property under the Civil
Procedure Code (Order 21, Rule 32).

Also Read - Something Disconcerting (/articles/use-of-socialist-and-secular-words-indian-
constitution-preamble-analysis-296645)

In this post, | analyse the State's objectives in providing spouses with the RCR remedy
and argue that the remedy itself violates the right to privacy under Article 21 by
failing to satisfy the test of proportionality.
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adultery, and sexual relations between consenting adults, for example the
criminalisation of homosexuality. Marriage is a social contract recognised by the State
and to a certain extent, is also subject to regulation by the State. Although
regulations around marriage may be for a variety of reasons, it may be argued that
they serve two key interests: protection of individual rights, and the State objective to
protect the institution of marriage (often articulated as maintaining "cultural ethos
and societal values (https://www.livelaw.in/top-stories/same-sex-marriage-delhi-high-
court-centre-affidavit-fundamental-right-opposite-sex-section-377-170398) ").
Examples of the former rationale include laws recognising domestic violence, cruelty,
and prioritising individual autonomy by providing divorce as a remedy. The latter
rationale can be seen in laws criminalising adultery and homosexuality (both of which
have been struck down by the Supreme Court of India post Puttaswamy ) and
providing restitution of conjugal rights as a remedy. However, by protecting the
institution of marriage, the State also protects a particular conception of that

institution, specifically the socially accepted notion of a monogamous, heterosexual,

and procreative marriage.

Also Read - The 51 Chief Justices of India (1950-2025): A Jurimetric and Constitutional
Legacy (/articles/51-chief-justices-india-jurimetric-constitutional-legacy-296501)

It is widely accepted that RCR is an archaic English law
(https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3010972) (from a time when
cohabitation was expected of women) that, as the Bombay High Court noted
(https://indiankanoon.org/doc/623704/) in 1885, did not exist prior to colonial rule.
However, the remedy was codified in the Hindu Marriage Act in 1955 even after India
achieved independence and continues to exist despite its patriarchal connotations
(https://minerva-access.unimelb.edu.au/items/493476bb-62bd-5b63-ae9b-
8a88ec8f978b). The 71st Law CommissionReport
(https://lawcommissionofindia.nic.in/51-100/report71.pdf)_of 1978 (page no. 27,

para 6.5) emphasised the importance of cohabitation to protect the 'sanctity of
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Rohatgi, J,for restitution of conjugal rights.) also adopted this view and held that the
restitution of conjugal rights is an important remedy to protect the institution of
marriage. The Delhi High Court rejected privacy considerations by stating that a
decree of RCR was not the "starkest form of governmental intervention into marital
privacy" since it merely aims to restore cohabitation and does not enforce sexual
intercourse. As | argue below, this reasoning raises questions about individual
autonomy. However, the Delhi High Court's rationale was accepted by the Supreme
Court in Saroj Rani vs. Sudarshan Kumar Chadha
(https://privacylibrary.ccgnlud.org/case/smt-saroj-rani-vs-sudarshan-kumar-chadha?
searchuniqueid=192224)_(1984), where the apex Court upheld the constitutionality of
RCR and reiterated that the right to cohabitation is "inherent in the very institution of

marriage itself."

Also Read - Impact of New Tax Regime on Motor Accident Compensation Awards
(/articles/impact-new-tax-regime-motor-accident-compensation-awards-296364)

This view of RCR — to preserve the institution/ sanctity of marriage — creates
tensions with the objective of the State to protect individual rights. An RCR decree
interferes with the right to privacy and autonomy by compelling an individual to
cohabit with their spouse against their will. This may especially be true after the
articulation of the right to privacy by the Supreme Court in Puttaswamy I. The decree
of RCR creates an unwanted intrusion into a person's personal life by denying them
autonomy over where they live, and also potentially on the sites of sexual and
reproductive decision making. Any analysis of RCR must recognise the power
asymmetry (https://citeseerx.ist.psu.edu/viewdoc/download?
doi=10.1.1.878.579&rep=rep1&type=pdf) within domestic relations that pervasively
results (https://www.thehindu.com/data/data-in-eight-states-including-karnataka-
and-maharashtra-domestic-violence-rose-in-2019-20/article37927294.ece) in women

being subject to physical and sexual violence at home. Thus, contrary to the
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significant risk of domestic violence, economically compromised living conditions,

and non-consensual sexual intercourse.

The Andhra Pradesh High Court in T Sareetha
(https://indiankanoon.org/doc/1987982/)_vs. Venkata Subbaiah
(https://indiankanoon.org/doc/1987982/) in 1983 recognised that the grant of an

RCR decree would amount to an interference of the State into the private sphere,
compelling cohabitation or even indirectly, sexual intercourse. The High Court found
that this interference of the State through RCR violated the right to privacy,
autonomy, and dignity of the individual against whom the decree was sought by
'transferring the decision to have or not have marital intercourse from the individual to
the State'. This decision was overruled by the Supreme Court's Saroj Rani decision in
1984. While the Puttaswamy judgement in 2017 did not expressly refer to Sareetha, all
nine judges broadly adopted the approach taken in the Sareetha judgement,
adopting a conception of privacy that recognises its basis in individual autonomy and

dignity.

In Puttaswamy I, the Supreme Court ruled that individual autonomy, that recognises
the ability of individuals to control vital aspects of their life (including reproductive
rights, sexual orientation, gender identity), is an intrinsic part of the right to privacy
guaranteed under Article 21 of the Constitution. By this reasoning, a decree of RCR
does not account for the right to autonomy of an individual and violates their right to
privacy by legally compelling the individual to cohabit despite them making a

conscious choice to separate from their spouse.

In recent years, there has been a shift in the thinking of courts, where the right to
individual privacy and autonomy is prioritised as opposed to protection of the
institution (and specific conceptions of that institution) of marriage. For instance, in
Joseph Shine (https.//www.livelaw.in/patriarchy-paternalism-underpinnings-of-

We S€CtiRR-4 - iperytust krriarcdranhidprsrduit ety yud ggrent 6aa dsiud gsaeed Y continuing to

use our site. To know more, see our Privacy Policy (https://www.livelaw.in/privacy-statement) Ok



Nojfifitiftes credl= 1) thé Suprerne Cotart heldothiat thettdw thatbaririralised adultery

Powered by utm_source=referral&utm_medium=PoweredBy&utm_campaign=https%3A%2F%2Fwww.livelaw.in)
treated women as property and was unconstitutional. It opined that although the
criminalisation of adultery was introduced to protect the institution of marriage, it

serves the interests of one party and denies agency to women. The Court noted —

"The provision is proffered by the legislature as an effort to protect the institution of
marriage. But it proceeds on a notion of marriage which is one sided and which denies
agency to the woman in a marital tie. The ability to make choices within marriage and
on every aspect concerning it is a facet of human liberty and dignity which the

Constitution protects."

Bearing in mind this view of the court, RCR would not stand up to judicial scrutiny as
a constitutionally valid right, since it disregards the autonomy and dignity of an

individual under the notion of the State aim to protect the institution of marriage.

The Proportionality Test

In 2017, Puttaswamy I laid down a four-part test for determining the validity of an
infringement of the right to privacy. The test's first limb necessitates the existence of
a codified law, which is met with in the case of RCR through various statutory
provisions. The test also requires the existence of procedural safeguards against
abuse of State interference, which is of reduced significance in the case of RCR as
both a RCR decree and post-decree attachment of property require prior judicial
authorisation and oversight. In addition to the need for statutory authorisation and
procedural safeguards, for an infringement to be valid it must satisfy the limbs of
legitimate aim, necessity, and proportionality. The Puttaswamy Il
(https.//www.livelaw.in/aadhaar-read-the-summary-of-majority-41-judgment/)
(Aadhar) case applied this test, which was first articulated in the Modern Dental
College (https://indiankanoon.org/doc/93572510/) judgement in 2016. This test
requires:
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ii. there is a rational nexus between the proper purpose and the measure adopted
to achieve it and there are no alternative measures which would achieve the
purpose but are less restrictive of rights (necessity); and

iii. the restriction on the constitutional right must be proportionate to the purpose
set out by the State (balancing or proportionality).

Firstly, it must be noted that, as observed by the Supreme Court in Saroj Rani, the
stated purpose of the measure is protecting the institution of marriage. As stated
above, in Joseph Shine the Supreme Court rejected the State's argument that
protecting the institution of marriage was a proper purpose where the State's
measure protected "a notion of marriage that is one sided and denies agency to
women.". In this context, RCR only protects a notion of marriage where individuals
cohabit and engage in sexual intercourse, denying agency to individuals and violating
individual autonomy. Secondly, the decree of RCR should have a rational nexus with
the aim of protecting the institution of marriage. In this regard, it is relevant to note
that, in certain instances (https://indconlawphil.wordpress.com/2022/01/19/the-
marital-rape-exception-case-two-constitutional-issues/), individuals routinely file RCR
cases expecting non-compliance by the other party, using this non-compliance with
the RCR decree as a ground for divorce. Thus, the historically dominant objective of
the State of "protecting" the institution of marriage through the positive remedy of

RCR may also not be satisfied.

Even if RCR furthers the State's aim of protecting marriage, it would need to pass the
third prong of the proportionality test, i.e., the State must meet the objective of the
law through the ‘'least restrictive measure'. The State could resort to alternate
measures, similar to the ones observed under divorce petitions; an order of mediation
or a 'cooling off' period provisioned in cases of divorce with mutual consent furthers
the aim of protecting the institution of marriage without violating individual rights.

However, in a decree of RCR there persists a violation of an individual's privacy,
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between the interest of the State and the rights of individuals. As stated earlier, the
infringement of individual rights through an RCR decree creates severe consequences
that violate the right to privacy and autonomy of an individual, including putting
women in particular, at risk of harm. Thus, the gravity of the rights violation arguably
outweighs the State interest of protecting marriage, especially since the State aim is

often not met and the decree becomes a ground for divorce.

The application of the test of proportionality by Indian courts has garnered criticism
(https://ohrh.law.ox.ac.uk/wp-content/uploads/2021/04/U-of-OxHRH-J-
Proportionality-in-India-1.pdf) as being deferential to the State. However, even with
this deferential application, as demonstrated above, RCR would likely not pass the

four-part test of proportionality endorsed by the courts in Modern Dental College and
Aadhaar.

In the post-Puttaswamy era, various High Courts
(https://privacylibrary.ccgnlud.org/case-tracker) have recognised the autonomy and
dignity of women within marriage under the fundamental right to privacy. For
instance, in a recent right to abortion case, the High Court of Kerala
(https://www.lawyerservices.in/Neethu-Narendran-and-Another-Versus-State-of-
Kerala-Represented-by-Secretary-To-Government-Department-of-Health-and-Family-
Welfare-Thiruvananthapuram-and-Others-2020-04-30) relied on Puttaswamy | and
held that a woman's autonomy of body and mind with respect to reproductive
decisions are part of the right to privacy. As discussed above, the High Court of
Karnataka, (https://www.livelaw.in/pdf_upload/89-hrishikesh-sahoo-v-state-of-
karnataka-23-mar-2022-412964.pdf) in its recent decision, while allowing rape
charges against the husband, acknowledged that the exception of marital rape stems
from an archaic notion of marriage where the wife was considered property. On

similar grounds, one may argue that RCR should be considered invalid since it is
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property of the husband and had no individual autonomy of her own. As noted

above, it is also incompatible with the test of proportionality.

On 30 December, 2021, the Gujarat HC observed (https://www.livelaw.in/news-
updates/restitution-conjugal-rights-cant-force-wife-cohabit-husband-court-decree-
gujarat-high-court-188543) that an RCR decree could not force a woman to cohabit
with her husband. The court recognised that a decree of RCR needs to consider both
the parties' and not solely the 'right of the husband'. Further, it opined that the very
fact that there exists an option given to not comply with the RCR decree under the
Civil Procedure Code indicates that the court cannot force a woman to cohabit
against her will. The court further laid down certain grounds under which a person
could refuse to comply with an RCR decree including cruelty, adultery, and failure of
the husband in performing marital obligations. Although this decision seems to
encourage considering the rights of women in a marital relationship - it fails to
reaffirm the right to privacy and autonomy of the subject of the decree against a law
that is effectively discriminatory. It grants power to the courts to decide on a case-to-
case basis whether the right can be granted, which could lead to a potential violation

of individual rights given the nature of this provision.

Striking down RCR provisions does not mean that there must be a complete embargo
on the interference of the State into marriage - for example, the power asymmetry in
domestic relationships necessitates the enforcement of laws against domestic
violence and most likely requires the criminalisation of marital rape. However, taking
into consideration the constitutional scrutiny of laws against the backdrop of State
interference and right to privacy, RCR may not stand the test of constitutionality.
Currently, a petition (https://economictimes.indiatimes.com/news/politics-and-
nation/sc-to-decide-validity-of-provisions-governing-restitution-of-conjugal-

rights/articleshow/68279688.cms?from=mdr) challenging the constitutionality of
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the court, RCR may be struck down on the grounds that it violates the right to

privacy.

The author is an analyst at the Centre for Communication Governance (CCG) at
National Law University Delhi. Views are personal.
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A Man Who Walked The Road Less Travelled

The life and times of Justice Krishna lyer is, in itself, a festival that coronates the most fitting of any
memory. He was the Peoples' Emperor of Hearts and often the final refuge for many who had
exhausted all remedies. He was thought of as the magical panacea for all ills of the society; and the
confidence and belief in him, of those who came...
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Certain utterances in the recent past have been strange as well as disconcerting and do not augur wel
for our polity. The present debate about the expressions 'socialist' and 'secular’ in the Preambile is botl

sterile and puerile. 'Socialist' may appear to give the Constitution an ideological slant. But the socio-
economic revolution and ushering in...

The 51 Chief Justices of India (1950—-2025): A Jurimetric and Constitutional Legacy

The Constitution of India (COI) established the Supreme Court of India (SCI) when it came into force o
26th January, 1950[1]. The inaugural sitting took place on 28th January, 1950 at the Chamber of Prince
in the Parliament Building where the Federal Court of India had sat earlier for 12 years. As per Article
374 of the Constitution, the Judges...
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Impact of New Tax Regime on Motor Accident Compensation Awards

The Union Budget 2025-26 has introduced a notable increase in the basic income tax exemption limit
and has redrawn the contours of personal taxation by introducing a zero-tax threshold for incomes up
to %12 lakh. With the effective tax exemption, a substantial increase in return filings is anticipated. For
many in the unorganised sector, gig...
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Some truths are not declared — they are simply held, quietly, with dignity. QUIET INTERROGATIONS -

Series Where silence asks the harder questions. This reflection was born from a moment of quiet
discomfort. It was a small act—rising in silence after a court reference—the right gesture, | believed, of

quiet respect before...

Passive Euthanasia In India: Toward A Streamlined, Technology Driven Protocol

India's legal journey on end-of-life care has evolved from cautious judicial forays into passive
euthanasia to the promise of patient-driven advance directives. Yet, despite successive Supreme Court
judgments—from Aruna Shanbaug (2011) to the Common Cause ruling (2018) and its K.M.Joseph-led
modification (2023)—the process remains burdened by...

(/articles/passive-euthanasia-in-india-and-procedural-difficulties-295988)

(/articles/loan-evergreening-via-aifs-rbis-regulatory-clampdown-and-its-significance-295957)

We use cookies for analytics, advertising and to improve our site. You agree to our use of cookies by continuing to
use our site. To know more, see our Privacy Policy (https://www.livelaw.in/privacy-statement) Ok



Notifications iZooto (https://www.izooto.com/campaign/getting-started-with-web-push-notifications-izooto?
Powered by utm_source=referral&utm_medium=PoweredBy&utm_campaign=https%3A%2F%2Fwww.livelaw.in)

Loan Evergreening Via AIFS: RBI's Regulatory Clampdown And Its Significance

The Indian financial sector, which is closely monitored by the Reserve Bank of India (RBI), has been
grappling with the issue of non-performing assets (NPAs), which pose a risk to the stability and
transparency of regulated entities (REs), such as banks and non-banking financial companies (NBFCs).
controversial practice engaged in by some REs to...
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-Thelegal Baradex! Transgender Identity Ceftificates And PAN Card Recoanitioh Inngla
Transgender rights in India have witnessed notable developments over the past decade, marked by a
growing recognition of gender diversity and legal reforms aimed at protecting the rights of transgend

individuals[1]. A landmark moment came with the 2014 Supreme Court judgment in National Legal
Services Authority (NALSA) v. Union of India, which...

Summoning Advocates By Enforcement Directorate

On 14.06.2025, the Enforcement Directorate (ED) issued summons under PMLA Section 50 to Senior
Advocate Arvind Datar in connection with its investigation into the Employee Stock Option Plan (ESOF
granted by Care Health Insurance (previously Religare Health Insurance) to former Religare Enterprises
Chairperson Rashmi Saluja. SCAORA, Madras Bar...
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Yamaha V. Registrar Of Trade Marks: Revisiting Forgotten Proviso To Section 20(1) Of Trade Marks
Act, 1999

In a significant decision earlier this month, the Bombay High Court revisited a frequently overlooked
provision of the Trade Marks Act, 1999, namely the proviso to Section 20(1). The case, Yamaha

Hatsudoki Kabushiki Kaisha v. The Registrar of Trade Marks[1], challenges not just a refusal order but
the manner in which trademark examiners approach...
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India shall reap the benefits of demographic dividend, is a prediction made by several organisations.
However, extensive consumption of tobacco and allied products casts a doubt. The deleterious

consequences on health as a result of consumption of these products makes India lose Rs 1,77,341
crores (1% of the GDP). According to the Global Adult...

Redefining Sexual Autonomy: Moving Beyond 'No Means No' To 'Yes Means Yes'

The contrast between the slogan “No Means No,” popularized by Pink (released on September 16,
2016), and the Protection of Children from Sexual Offences Act (POCSO, enacted on December 14,
2012) lies fundamentally in the question of capacity to consent. Pink champions the principle that any
person's refusal of sexual advances must be respected,...
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